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OFFICE _MEMORANDUM

A\ Subject:~ Judgement of Supreme Court in Civil Appeal
' No.6814 of 1983, Civil Appeal No.3484 of
1982 etc. delivered on 11-7-1985 regardin
the scope of second proviso to Art. 311(2
of the Constitution. :
The judgement delivered by the Sipreme Court
on 11-7-1935 in ths case of Tulsl Ram Patel a0 others
has been the cause of much controversy.. Thz apprehension
caused by the Judgement is merely due to an inadequate
appreclation of the points clarified in this fudgement
and in the subsequent judgement of the Supreme Court
delivered on September 12, 1985 in the case of
Satyavir Singh and others (Civil Appeal No.242 of 1982
and Civlil Appeal No.576 of 1982), It 1s, therefore,

Imperative to clarify the issue for the benefit and
guidance of all concerned, . : :

2. In thé first place 1t may bé understood that the
‘Supreme Court in its judgement has not established

any néw principle of law,- It has only clarified the
constitutional provisions, as embodied in Art. 311(2)
of the Constitution., In other words, the judgement
does not take away the const 1tut ional protection
granted to government employees by the said Article,
under which no government employee can be dismissed,
removed or reduced 1n rank without an inguiry in which
he has been Informed of the charges against him and
glven a reasonable opportunity to defend himielf.

1% 1s enly in three exceptional situations listed in-
CIauses(ag,(b) and (c¢) of the second proviso to '
Art. 311(2) that the requirement of -holding such an 6
Inquiry may be dispensed with. =~ - : )

3e Even under these three exceptional circumstances,

‘he judgement does not give unbridled power to the

competent authority when 1t takes action under any of the

three clauses im the second proviso to Art. 311(2) of the

| Constitutlon or any service rule corresponding to it.

: The competent authority 1s expected to exercise its power

| under this proviso after due caution and considerable

‘ _ application of mind.. The principles to be kept in view

; oy the competent authority while taking action under the
Second proviso to Art. 311(2) or vorreSpondlng servico vulee

have been defined hy the Supreme Court itself, These are

reproduced In the succeeding paragraphs for the information,

guldance and compllance of all concerned. 0/
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L4, When action 1s taken under clause (a) of the second
provisc to Art. 311(2) of the Constitution or rule 19(1) gf
the CCS (CC &A) Rules, 1965 or any other service rule similar
o it, the first pre-reguisite is that the discipliaary

authority should he aware that a goverrment servant has been
convieted cn a criminal charge.

But this awareness alone
will not suffice, Having come to know of the conviction of
a government servant on a c¢r

iminal charge, the 4ieciplinary
authority must consider whether his conduct, which had led to
his ‘conviction, was such as warrants the Imposition of a
penalty and if so, what that penalty should te. Por that -
purpose, it will have to peruse the judgement of the
crﬁninai court and consider all the facts and circumgtances
of the -case. In considering the matter, the disciplinary
authority will have to take into account the entire
conduct of the delinguent employee, the gravity of the
misconduct committed hy him, the impact which kis
misconduct 1is 1ik

ely to have on the administration and
other extemating circumstan
This, however

nees or redeeming feztures.
s D3s to be done by the disciplinary
‘authority by itself. Once the disciplinary authority
reacher the conclnsion that the government servant's
conduct was blameworth

y and punlshable, it must decide
upon the penalty that shoul
Servant.

d be imposed on the government

This %00 has to be done by the disciplimary ‘
authority by itselr, The principle, however, to'be kept in’
mind is that the penalty imposed upon the civil servant
Should not be grossly
to the offe

excesslive or sut of all proportion.
nce committed or one mot warranted by the facts -
and circumstances of the case. S -
After the Competent authority passes the requisite
as indicated in the preceding paragraph, .

a EOVEeTrment servant who 1is aggrleved by it can agitate
i appeal, revision or

review, as the case may be, that
the penalty was too severe or e
0y the fac

xceSsive and not warranted
ts and circumstances of the case, " If it is his
¢ase that He is neot the person who was in fact, .
convicted, Ye can also agitate this question in appeal,
Tevision or review. If he fails in all the departmental
temedies available to him and sti1l wants to pursue the
tatter, he can seek Judicial review, The court (which'
Serm will Inelude a Trihunal having the powers of a Court)
will gc inte the question whether the impugned order is.
arbitravy or grossly excessive or cut of all proportion

to the offence COmmitted, Oor not warranted by the facts o
ind clrcunstances of the case or the reguiremecnts of the
Pzrticular service to which the government servant belongs.
€. Coming to clause (b) of the second proviso to

Art. 311(2), there are two conditions precedent which must
e Satisfieé before action urder this clause 1s taken
against a government Servant. These conditions are :-
(D There must exist a Situation which makes

the holding of an Inquiry contemplated by

Art. 311(2)

not reasonably practicable. wWhat 1is
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required 1is that holding of inquiry is not
practicable in the opinion of a reasonable man
taking a reasonable view of the srevailing
situation. It is not possible to enumerate

all the cases in which it would not be reasonahly
practicable to hold the inguiry. Jllustrative
casgses would be :- ' '

(a) where a civil servant, through or
together with his asscclates, terrorises,
threatens or intimidates witnesces who
are 1ikely to give evidence against him
with fear of reprisal in order to prevent
them from doing soj; or :

(b) where the civil servant by himself or
with or through others threatens,
Intimidates and terrorises the officer
who is the disciplinary authority or ‘
members of his family so that the officer 1s ,
afraid to hold the inquiry or direct 1t ' \
to be held; or

(c) where an atmosphere of violence or of

: general indiscipline and insubordlnation
prevalls at the time the attempt to hold
tha Ingulry is made.

The disciplinary authority is not expected to
dispense with a disciplinary inquiry lightly or arbl-
trarily or out of ulterior motives or meraly in order
to avoid the holding of an inquiry or becavse the Depart-
ment 'S case against the civil servant is weak and is,
therefore, hound to fail,

(11) Another important condition precedent to the
application of clause (b) of the second proviso to

Art., 311(2), or rule 19(i1) of the CCS(CC &A) Rules,

i9€5 or any other similar rule is that the disciplinary
duthority should record in writing thec reason or reasons
for 1ts satisfaction that it was not. reasonably practicable
to hold the inquiry contemplated by Art.311(2) or corres-
tonding provisions in the service rules. This is a cons-.
titutional obligation and, if the reasons are not recorded
:n writing, the order dispensing with the Inquiry and the
order of penalty following it would both be.vold and .
urconstitutional. It should also bs kept in mind that the -
recording in writing of the reasons for dispensing with

the Inouiry must precede an order imposing the penalty.
Legally speaking, the reasons for dispensing with the
inqudry need not find 3 place in the final order 1tself,
though they should he recorded separately in the relevant
file. 1In spite of this legal position, it would be of
advantage to incorpurate nelefly the reasons which led
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mportant uideliné wi
- Which needs to H

" apnlication,

b

the disciplinary authority to the conclnsion that -it

was not reasonahly practicable to hold an 1nculry,

in the order or penalty. While the reasons s> given .
y should not be vague or thay should

may he brlef, the
ot be just a repetition of the language of the relevant
rules, : :

7. It 1s true that the Art. 811(3) of the Constitution
provides that the decision of the competent authority under
clause (h) of the second proviso to Art. 512.(2) shall be .
final, Consequently, the decision of the competent authority
- cannot be guestioned in epreal, revision or review, This
finality given to the decision of the competent authority
1s, howsver, not binding on a Court (or Tribunal having the
DoWOTS of a Court)so far as its power of judicial review
1s eoncerned, and the ¢ovrt is competent to strike down
the order diSpensing with the inquiry as 21so the order
imnosing penalty, ¢hould sueh a course of action he
conSidered mnecesss

2Ty by the court in the circumstances of

the case. 411 dlscinlinary authorities should keep this
factor in mind while forming the opinion that it is not
reasonshly practic

able t5 hold an inquiry.
8. Another 1

th regard to this clause

that 2 civil servant who
service or reduced in rank
f the second proviso

ice rule can claim in

be ¥ept in mind 1is

has been dlsmissed or removed from
by ap lying to his case clause(b) o
to Art, 311(2) or an analogous serv
appeal or revision that an inquiry should be held with r
© the charges on which syer peralty has been imposed
gpon him, wnless a sityation envisaged by the Second proviss
S prevailing at the hearing of the appeal or revision |

Even in such'a case the hearing of the appeal
aprlicable showld bhe postponed for a reasonshle
length of tine fop the situation to raturn to normal.
e As rega

A Ards action under clause (c) of the second

Proviso to art, S11(2) of ‘the Constitution, what is required

:nder this clause 1s the satisfaction of tﬁe President or

ihe Governor, as the c2se may be, ‘that in the interest of

;he Security of the Stxte, it 1s not expedlent to hold an

&oulry as contemplated by Art. 3TT(2), Tais satisfaction

;3 of the Praesident op the Governor as a constitutional authority
crrived at with the aig and advice of his Councll of Ministers,
?Le Satisfaction gy reached by the President or the Governor
{p,necessarlly a syhjective Satisfaction, The reasons for

“01s satisfaction reeq ot be recorded in the order of

d-smissal, removal op reduction In rank; nor can 1t be made pubHe,
there 1s nn provision forp departmental appeal or other
departmental remedy against the satisfaction reached by the
Presigent or the Governor, If, however, the inquiry has beom
Qlspensed with by the Presigent orp the Governor and the
order of penalty has been passed by disciplina
Suordinate thereto, a departmental appeal or
Tevision will lle. M such an appeal or

esgect

Or revision
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revision, the civil servant can ask for an inquiry to he -
held Znto his alleged conduct, unless at the time of the
hearing of the appeal or revision a situaticn envisaged by
the ss=cond proviso to Article 311(2) is prevailing., Even
In such a situation the hearing of the sppeal ~r revision
application should he peStponed for a rgzascnatle length of
time for the situation to hecome normal. Ordinarily the
Satisfaction reached by the President or the Governor,
would not be a matter for judicial review. Hewever, 1f.1t .
Jsalleged that the satisfaction of the President or _
Governor, as the case may be, had been reached _mala fide
or was based on wholly extraneous or irrelevant grounds,
the matter will hecome stbject to judictal review because,
in such a case, there would be no satisfaction, in law, of
the President or the Governor at all. The question whether
the 'conrt may compel the Government to diSciose the
materials to examine whother the satisfaction was arrived
at mala fide or bated on extrancous or irrelevant grounds,
would depend upon the nature of the documents in question
i.e. whether they fall within the class of privileged

documents or whether in respect of them priviiege has been
properly claimed or not., ‘

10.-  The preceding paragraphs clarify the Sscope of
clauses(a), (b) and (c) of the second ‘proviso to
Art. 311(2) of the Constitution, rule 19 of CCS (CC & A)

. Rules, 1965 and other service rules simllar to 1%, in the

light of the judgements of the Supreme Court delivered on
11-7-1985 and 12-9-1985. Tt is, therefore, imperative that
these clarifications are not lost sight of while invoking the
provisions of the second proviso to Art. 311(2) or service
rules based on them, Particularly, nothing should be done
that would create the Impression that the action taken is
arbitrary or mala fide. So far as clauses(a) and (e¢) and .
Service rgles Similar to them are concerned, there are already
detailed instructions laying down the procedure for dealing

- with the cases falling within the purview of the aforesaid
- clauses and rules similar to them, As regards invoking

¢lause (b) of the second proviso to Art. 311(2) or any
Similarly worded service rule, absolute care should he
exercised and it should always be kept in view that action
under it should not appear to he arbitrary or designed to
avold an inquiry which 1s qulte practlcabdble,

1z, Min;stry of Finance ete, are requested to bfing the
dhove clarifications to the notice of all the authorities

Serving under thelr control for their Information, guidance
and compliance, . '

13., Hindi version will follow
i C\ ¢ /r YW GrI2e2
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(As JAYARAMAN)

irector
To "

k11 Minlstries/Uepartments of the Govt.of India
(with usual number of Spare copies) -
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No.11012/11/85-Estt(A) ey Delhi-110001 dt.l} November,1935

Copy, with usual number of Spare copies forwarded for
information to;- '

) UPSC, New Delhi.
111) Cenfral vigiiance Commission, New Delhd.
1v) Lok Sabha Secretariat, New Deilhi.
(v) Rajya Sabha Secretariatz New Dglhi,
(v1) Staff Selection CemmisSslion, New Delhi.
(vii) A1l tmicn Territory Administrations,
vii1) A1l Chier Wigilance 0fficers.
) a1 Attached/Suhordinate Offices of Ministry of
Personnel ang Training,«AR and PG and Ponsion,
(x) AdminiStrative Vigilance Division,
Department of Personnel and Training,
(x1) J.C.A. fection, Departmeni of Personpel and Training.
(x11) 12 fdministrative Sections in Department of
Personnel ang Training,
(x111) A11 Members, National Counci] (JCM) .
(xiv)Secretary, Staff Side, National Counc 11 (JcM)
13-4, Feroze Shah Road, New Delhi,
{xv) AIS(TII) Section, Department orf Personnel and Trg.
{xv1) 411 Attached/Surordinate 0ffices of Ministey of
Home Affairs, ' :
(xvi1)Ministry of Law(Deptt, of Legal Affairs)

with reference to their U.0, No57G/85 dated
$:11-1985,

gi) Commtroller & Auditor General of India, ¥ew Delhi.
1i
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(L. JAYARAMAN)
Director
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