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Subject1~ Diseiplinary proee-dings ~ Consideration of pass

bad record for purpose of fmpoesition of penalty.,

A guestion has orisen whether pagt bad record of
servica of an officer ean be talkten into geacunt in deeiding
the penalty to bs imposed on the offiear in digeiplinary
procesdings, and vhethar the fget that sueh Tecord has been
taken into acecount should be mentioned in the order impoging
the penalty. This has been expmined in consultstion with
the Ministry of Tavw. It is consldered that 4f previous bad
record, punighment ate. of an offiesr is proposed to be
taken into congideration in determining the renalty to be
1mpoged, it should ba made o specifiec charge in the chg~ge-
shaet 1f36lf, otherwise eny mention of the past bug vaoney
in the order of penalty unwittingly or in a routine Nanner,
vhon this had not been mentioned in the chargesheet, would
vitiate the proceedings, and so should be eachewed,

2 In this connsotion sttention la invitad to the
following extraet from the Judgement of the “upreme Court

1n6§he State of ‘lysore Vs, K. 'onche Gowda (AIR 1964 g0
508):= .

W W0 seussshold that 1t - incumbent upon the guthortty
to glve the Government semvont at the gse'nd stopge
reagsonable opvortunity to shov asuge agalnst the
propossd punishment and 1f the proposged punishment
1s baged on hig previous vunishments or his previoms
bad record, this should be ineluded in the second
notice so that themay he able to give gn exnlanation...

In the present case the second show cause
notice does not mention that the Govermment intended
to. take his previeus punishments into eonsideration
in proposing to dismiss hin from service. On the
gountry, the sald notiee vut him on the wrong sscent,
for it told him that 4t proposed to 4lsmias him fyom
service as the charges proved against him were grave,..
indicate that the vhow cause notice did not give ths
only reason vhich i{nfluencad the Government %o Aismi ey

. the respondent from gervice, This notice elearly :
contravened the provisions of Art. 311(2) of the
Constitution as interpreted by Court, "

3, These obgervetions verd mede by the Tuprems Court
in the context of the wrovisions of Articte 311(2) af the
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-constitution before its guendment by the Constitution
(Fifteenth Amendment) Act, 1963, Under the amended
Article, at the stnge of shar -cguse notice the Sovernment
servant has to be given a 'resgonsble opportunity' of
making rep esentation on the venalty propogad, but only
on the barlg of evidence adduced during the enquiry,

This would indicets that $we- st the sacond stage, the
proceiure should be 1limited only to the proposed venslty
on the basis 6f the proved charges and additional materind
in ths “orm of pagt bad record etas oan not be intrndueed,
If such matter is to be introduced, the Government servent

must have ‘a right to mgke his representetion on thosa

ngtters eni for that purpose to ¢all for econfidential
record end evon witnesses to establigh mitigating cire
cunstances like hig Subsequent good conducte This will
be contrary to smended Article 311(2} whieh clearly
limits the right of repregentation "only on the basis

of evidence adduced during such enquiry", Thig eannot .

one-glded rastriction and Drg=-supposss that the
penalty is propossd only on the basis of thae charges
inquired into, vithout any sdditionsl factore being tpken
into congideration, Accordingly 1f past dad record

is proposed to be taken Into account 4n determining the
panalty to be imposed, it should be made subjeat natter
of a specific charge in the chrrgewsheot 1tself, If

is not so done, 1t eamnot be relied upon after the
diseiplinary authorities, end/or ot the time of
imposition of panalty,

4, This may be brought to the notice of all T~
Diseiplingry Authorities for information and guidance,

. Sdﬂ- (R Ca JOShi)
UNDER SWORETARY 70 THR GOVT, OF I"NTa.

- To

All Minietries of the Govern&ent of India
(Chief Yigilence 0fficers).,
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